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RECEIVED
CLERK’S OFFICE

FEB - 42004
BEFORETHE ILLINOIS POLLUTION CONTROLBOARD STATEOF ILLINOISPollution Control Board

UNITED DISPOSALOFBRADLEY, INC.,
andMUNICIPAL TRUST & SAVINGS BANK,
asTrusteeUnderTrust 0799 No. PCB03-235

Petitioners, (Permit Appeal - Land)

V.

ILLINOIS ENVIRONMENTAL PROTECTION
AGENCY,

Respondent.

PETIT!ONERS UNITED DISPOSAL OF BRADLEY, INC’S.
ANO MUNIC1IPAL TRUST & SAVINGS BANK’S

MOTION FOR LEAVE TO FILE RESPONSETO RESPONDENT
.114L1N015ENV~RONMENTALPROTECTION AGENCY’S

MOTION FORSUMMARY JUDGMENT

PetitionersUNITED DISPOSAL OF BRADLEY, INC. and MUNICIPAL TRUST &

SAViNGS BANK, as TrusteeUnder Trust 0799, by and through their attorneys,Jcnnil~rJ.

Sacke~tPohlenzand David F. Neumeisterof QLJERREY & HARROW, Ltd., movesthe Illinois

Pollution Control Board and the Hearing Officer for leave to file Petitioners’ Responsein

opposrt~onto RespondentIllinois Environmental Protection Agency’s (IEPA) Motion thi~

SummaryJudgmenton February4, 2004,ratherthan February3, 2004. No prejudicewill result

from this one-dayextensionandPetitionershaveno objectionto extendingthedateby whichthe

partiesare to file their replybriefs oneday to accommodatethis filing. Petitioners’counselwho

draftedthe Responseis at homeon maternityleave and, despiteher bestefforts, was unableto

get theResponseto heroffice electronicallyon February3rd in tirrce to getto theBoard fbr filing

beforeit closed. This Motion and the Responsewere faxed to Respondent’scounselwith the

Illinois EnvironmentalProtectionAgencyprior to noonon theFebruary4th~
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WHEREFORE, Petitioner, United Disposal of Bradley, Jnc. and Municipal Trust &

Savings Bank as Trustee Under Trust 0799, respectfully requestthe Board and/or Hearing

Officer enteran order allowing them leave to file their Responseon February4. 2004, and

amendingthebriefingscheduleto addonedayto the time for replybriefs.

Dated:February4, 2004

JenniferJ.SackettPohlenz
David E. Neumeister
Querrey & Harrow, LTD.
175 W. JacksonBlvd.. Suite 1600
Chicago,Illinois 60604
Phone:(312)540-7000
Fax: (312) 540-0578

Respectftullysubmitted,

UNITED DISPOSALOF BRADLEY, INC. and
MUNICIPAL TRUST & SAVINGS BANK, AS
TRUSTEEUNDERTRUST0799
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RECEIVED

BEFORETHE ILLINOiS POLLUTION CONTROLBOARD CLERK’S OFFICE

UNITED DISPOSALOF BRADLEY, INC., FEB - 42004
andMUNICIPAL TRUST& SAViNGSBANK, STATEOF ILLINOIS
asTrusteeUnderTrust0799 No. PCB03-235 Pollution Control Board

Petitioners, (PermitAppeal- Land)

V.

ILLiNOIS ENVIRONMENTAL PROTECTION
AGENCY,

Respondent.

PETITIONERS UNITED DISPOSAL OF BRADLEY~INC’S.
AND MUNICIPAL TRUST & SAVINGSBANK’S

RESPONSETO RESPONDENT
ILLiNOIS ENVIRONMENTAL PROTECTIONAGENCY’S

MOTION FOR SUMMARY JUDGMENT

PetitionersUNITED DlSPOSAL OF BRADLEY, INC. and MUNICIPAL TRUST &

SAViNGS BANK, a~TrusteeUnder Trust 0799, by and through their u~torneys,JenniferJ.

SackettPohlenz and David E. Neumeisterof QUERREY & HARROW, Ltd., submit the

t~oilowingResponsein oppositionto RespondentIllinois Environmental ProtectionAgency’s

(IEPA) Motion for SummaryJudgment.

INTRODUCTION

This Petition concernsthe IEPA’s error failing to allow the Petitionersto modi~’their

permit by removingan unlawful condition. Specifically, IEPA is wrona in finding Petitioners’

applicationto modil~’an existingoperatingpermit for a transferstationwhichhasoperatedover

thepastnineyearsto be incomplete. Both thePetitionersandRespondentLEPA havemovedfor

summaryjudgment.basedon seeminglyseparatetheories. Thus, this casecanbe decidedas~i
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matterof law, basedon their respectivearguments.However,thecrux ofboth ofthemotions~is

the undisputedfact thatthe law on which thepermitconditionatissueis basedis no longervalid,

having beendeclaredunconstitutional. The offending portions of the Illinois Environmental

ProtectionAct (Act) were removedby the Illinois StateLegislaturein an amendmentthat took

c~’fectafterPetitioners’transferstationdevelopmentandoperatingpermitswereissued.

This ResponseopposesRespondentIEPA’s motion for ~umnmryjudgment, in which

IEPA argues that its notice of incompletenesswas correct because:Petitioners’ requested

operatingpermit modificationwas actuallya developmentpermit applicationthat seeksa “new

pollution control facility” that was not “grandfathered”out of Section 39.2 of the Illinois

Environmental Protection Act (Act); and, in the alternative, the Petitioners’ proposed

modification to theiroperatingpermit “may he” inteipretedto be an “expansion”under Section

3.330(b)(2)of theAct. The IEPA is wrong in both cases.

First, theIEPA’s argumentsignorethe importanceof the statuteon which the condition

was based having been found unconstitutionaland stricken by the Illinois Stoic Legislature.

Since there is no longer an existing law which supports the imposition of a geographical

restrictionon thePetitioners’business,thereis no legal basisfor IEPA to uphold andostensibly

requirecontinuedperformanceof that condition, Thecontinuedpresenceof this void condition

constitutesan unlawful application of the Act. Certainly, its removal will not constitutea

violation of theAct. Thus, therequestto removetheconditionmustbe granted.

Second,JEPA’s contentionthat what wasclearlyon its facea requestfor modificationof

an operating permit, can somehowhe transformedin IEPA’s discretion to a requestfor

In addition to the constitutional argument, the Petitioners’ Motion for Summary Judgmentsubmits that

procedurallyPetitioners’ permit application was incorrectly determinedto be “incomplete” by JEPA, as 1EPA

2
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modification of a developmentpermit is unsupportedby any law or policy. Further, IEP.A’s

attemptto shoehornthe subjectpermit applicationinto an alreadystrained,legal argumentthat

Petitioners’ applicationto modify their transferstationoperatingrequiressiting,afterthefact,of

a ~ciiity which hasbeenpermittedand operatingfor overnine yems,.is simply inappropriate.

Thereis simply no precedent,analogyor legal basisfor arguingthat the Petitioners’application

to removean unconstitutionalgeographicalrestriction on its businessfrom’ its permit somehow

resultsin Petitionersseekingan “initial” permit.

Third, IEPA’s ôontentionthat Petitioners’permit modification“may” be an expansionof

the transfer station, triggering Section 3.330(bX2) of the Act, is an argumentnot only

unsupportedby the case law on this issue,but also a contentionthat directly conflicts and is

inconsistentwith pastAgencyaction.

Thus, for the reasonsoutlined above and presentedin more detail below, the IFPA’s

Motion for SummaryJudgmentshould bedenied.asIEPA ShOuldhaveapprovedthePetitioners’

applicationfor modificationof its operatingpermit.

FACTS

The single tact most important to the Hhinois~Pollution Control Board’s (Board)

deterrnjnationis that the Petitionerssimply seekto’ removean unconstitutionalcondition from

their operatingpermit. The Petitionersobtainedfrom JEPA their developmentand operational

permits for a “non-regional” waste transferstation, prior to the effectiv~date of the I1linoir~

GeneralAssembly’samendmentto delete,on the basis they were unconstitutional,the terms

“non-regional” and “regional” from the Act. By amending the Act to remove the terms

“regional” and “non-regional,” the General Assembly did away with the prior distinction

missed the regulatory time frame for making such declar~ionand, thus, pursuant to the 35 IAC 807.205,
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between“regioI~ai:’and “non-regional” facilities. The questionbecomeswhether removing

[ languagein a permit that geographicallyrestrictsthe movementof waste(which is an article of

commerce)and, thus, is an unconstitutionalrestHctionon commerce,•canbe deniedby JEPA

I without any basisin existing law andwithout’ any demonstrationby JEPA that aviolation of the

I Act would occurshouldthepermit applicationbe:granted.

i The Petitionersreceiveda permit (No. 1994-306-DE)to developthe subjectfacility, a
1 wastetransferstation, in the Village of Bradley~KankakeeCounty, Illinois on September21,

1994. (AR2 1-7). That permit specifically approveddevelopmentof a municipal solid waste

transferstation pursuantto Sections21(d) and39(a)of the Act and 35 Illinois Adminstrativc

Code,SubtitleG 807.201 and 807.207. Id. The IEPA receivedthe applicationfor an operational

I permit for the facility on December5, 1994,andJEPA grantedan operationalpermit (No. 1994-

306-OP)on January19, 1995. (Exhibit 1; AR 67-73). The operationalpermit approvedthe

operation‘~fa municipal so1id wastetransferst~o’purcuantto Sections21(a) and ~9t~i o~~

H Act and 35 Illinois AdministrativeCode,SubtitleG ~07.201.807.202and807.207. Id.

[ Sincethetransferstationreceivedits operationalpermit, it hasoperatedsuccessfully~nd

with the support of the Village of Brad1ey~ (A.R 133-135). Further, the subject permit

L modification also is supportedby the neighb~ringcommunities,namely the Ci~of Kar~akce

andtheVillage ofBourbonnais(SAR3 140-142)...

ResoondentIEPA makes certain assertionsin its Responsewhich are not aeeurate~

statementsof fact. For example,JEPA assertsthat Petitionersseekto “strike specialcondition.

Respondents’permit applicationshould bedeemedby the Illinois Pollution ControlBoard (Board)to becomplete.

2 “AR” meansthe Administrative Record,w’hich was filed by the Respondenton or aboutAugust 13, 2003, and

which Petitioners’understandwill be supplementedby Respondentshortlyafter this filing to include documentation
referencedin Paragraph12, below.
~“SAR” referencesthe SupplementalAdministrativeRecordfiled by theRespondentIEPA on or aboutDecember3,
2003.

4
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no. 9” from the permit; however,that is not entirelyaccurate,asPetitionersonly seekto strike

theportion ofthelanguageofthat conditionthatprovides:

“9. No wastegeneratedoutsidethemunicipalboundariesofthe
Village ofBradleymaybe acceptedat this facility...” (SeeExhibit
1;AR69).

Theremainingportion of specialcondjtionno;9, ~ncerning specialWaste,thePetitionersdo not

seekto change,which fact is clearfrom thefaceofthe~ubjectoperatingpermit application(AR

129..139).

Additionally, IEPA referencesthat Petitiorfersdid ndtappealthe impositionofthepermit

condition,which theynow seekto haveremoved,atthe time it was imposed. However,this is

not relevant,asconstitutionalissuescannotbe waived.

Further,theIEPAcontendsthat thePetitioners’March 27, 2003,applicationto modify its

operatingpermit is, instead,an applicationfor a developmentpermit modification~despitethe

clear, conciseandconsistentidentification on the application itself asan application to modify

the facility’s operatingpermit. Thereis no basis in the record for this assertionb’i the UiPA,

whetherassertedin fact or law. Not only doesthe permit applicationitself statethat it is an

applicationto modify an operatingpermit, but 1EPA’~responseto thepermit applicationand its

log file identi~’the applicationas one to modi~’anoperathig permit. (See,JEPA responseto :

permit applicationAR 98-99 and SAR 143-144,arid exampleof log file, AR 100). Therefore

this is nota “fact” assertedby JEPAthat is supportedin therecordon appeal.

Finally, IEPA downplaysthe issue concerningthe unconstitutionalityof the Jaw v~/hic1t

distinguishedbetweenregionalandnon-regional.As such,IEPA omits mentionofthefollowing

facts which are essential to this appeal and determinationon both the Petitioners’ and the

Respondent’sseparatemotionsfor summaryjudgment. Wasteis an articleof commercesubject

5
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to thestrict scratinyofthe CommerceClauseoftheU.S. Constitution. Additionally, that portion

of SpecialConditionNo. 9 statingthat“No wastegeneratedoutsidethemunicipalboundariesof

the Village of Bradleymaybe acceptedat this facility” is a geographicalprohibition on waste

acceptanceor a restrictionon wasteacceptancebasedon origin ofwaste.

ARGUMENT ... . -.

IEPA’s argumentsin support of its finding Petitioners’ permit application incomplete,

ignore the constitutional infirmity presentin this case,and presentsstatutory construction

argumentswhich are contraryto precedentand, if accepted,would constitutean inappropriate -

retroactiveapplicationof the law. Further,IEPA’s statutoryconstructionarguments,i.e., tha.t the

Petitioners’ permit applicationto modify their operatingpermit requiressite location approval

through application of Sections 3.330(b)(l) and (2), must fail, as they are not supportedby

precedent,the factsofthis case,ortheactuallanguageoftheSectionsof theAct relied on by the

Agency.

I. IEPA’S MOTION FOR SUMMARY JUI)GMENT SHOULD BE DENE~D,AS IT
FAILS TO ADDRESS THE CONSTfFUTION INFIRMITY IN THIS CASE AND
JTS DUTY TO hAVE GRANTED PETITIONERS’ PERMIT APPLICATION , . ,

AND REMOVED AN UNONSTITUTIONAL RESTRiCTION FROM THE
PERMIT . . . .

The statutes,underwhich JEPA imposed-SpecialConditionNo. 9, purportingto restrict

the geographicboundary in which the Petitioners~facility canconductbusiness,were fouud to

be unconstitutionalin I~n~in~x~Gade.TheIllinois StateLegislature,thenamendedtheAct

by deleting the unconstitutionallanguageand removing the conceptof “regional” and “aon-

regional” facilities. This amendmentwas effective after,the date of the issuanceof the. .

Petitioners’pennits. JEPAmisstatesor misunderstandsthe relevanceof thedecisionin Tennsv,

Inc. v. Gade, when it states:“there is nothing unconstitutionalabout a pennit that limits the

6
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service areaof the facility. What was deemed unconstitutionalwas the State using the

distinction of a servicearea to not require some types.of facilities to undergolocal siting

approval.” (IEPA Motion p. .17). This staten~e~itby theJEPAis simply not correct.

Theholdingof unconstitutionalityin J ~ _v.G~deis basedon theCommerce

Clause,and.theprohibition on regionalorjun Wetionalrestrictionson the purchasearid saleof

commodities,of which municipalsolidwasteh~one. In Tennsv1Inc. v~Gade,’thecourtfound

that the JEPA“offered no proofthatmunicipal~.oti~dwastegeneratedoutsidetheboundariesof

any local generalpurposeunit of governmentposesanydifferenthealthrisks to thepublic than

municipal solid wastegeneratedlocally” and,aisentsuchproof, that there.existedrio valid factor

to justify thediscriminatoryeffect ofthestatutoryschemeat issue, Tcnnsv,Inc. v.Gad~J993

~S. Dist. LEXIS 10403 (U.S. Disi. * 1993)se: also, Fort Graliot Landfill v. M chig~irt_DepLof

Natural Resources,504U.S.353, 112 S.Ct.2019(‘1992).

Similarly, other courts have found geographicalrestrictions discriminating based on

origin of wasteor like material to violate the Co~nrnerceClause, See,e.g... ~c~~jit~r,y

Landfill. Inc~~Lv.South CarolinaI2cp~rtivientof HealthandEnvLronmeritalControl~et aL,

843 F. Supp. 100 (D. SC 1992)(geographicai~strictionsdiscriminatingbasedon ‘the origin of

wasteviolates theU.S. CommerceClause)andEcQ~pgicalSystems,inC. v. Jh~cJ~yt~.
2002Ohio 388, 2002 Ohio App. LEXIS 354 (OH 2~’Dist. 1992),apv. denied,2002 Ohio 2852.

769 N.E.2d873 (2002)(geographicalrestrictionon wastewaterviolatesU.S. CommerceClause).

Givenboth theunconstitutionalityof the law on which thesul~jectpermit conditionwas

based,andthediscriminatoryeffect of suchconditionon origin ofwaste(a commodity),the

permit conditionshouldeitherhavebeenremovedby IEPA asa ministerialmatter,asit is1eg~u11y

—r
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null andvoid4,or, alternatively,thepermitapplicationshouldhavebeengrantedasthecondition

at issue’isunconstitutionalandunlawful, thus,its removaldoes‘not resultin aviolation of the

Act. . Rather,its continuedexistenceunlawfully perpetuatesanunconstitutionalrestriction.

Instead,theIEPA apparentlytakesthepositionthat afterhavingbeenpermittedand operatingin

excessof nineyears,site locationapprovalis now suddenlynecessaryfor I etitione:csto accept

wastegeneratedoutsidethe “municipal boundaries”oftheVillage of Bradley, IEPA’s position

is incorrect,asthepermitconditionat issueis. null andvoid as’hased’on an unconstitutional

statuteand is itselfunconstitutionalandshouldbe stricken. Therefore,~1EPA”sMotion fbr

SummaryJudgmentshouldbe denied,andPetitioners’Motion for Suininary.Judgmentshouldbe

granted. . .. . , ,

H. IEPA’S MOTION’ FOR SUMMARY JUDGMENT SHOULD BE DENEID, AS
PETITIONERS’ APPLICATION WAS CLEARLY A REQUEST TO MODIFY AN
OPERATING PERMIT AND, EVEN IF, IN ARGUENDO, IT WAS AN
APPLICATION TO MODIFY ITS DEVELOPMENT I(~TI’~’ (~f~~Ø
PETITIONERS’DENY) NO SITE LOCATION APPOVAL IS REQUIRE!)

IEPA makestwo argumentsto supportits incorrectfinding thatPetitioners’,applicationto

modif~’their operating permit was incomplete and requires site location approval: that the

applicationtriggerssite locationapprovalunderSection3.330(b)(l)as it is a “pollution control

facil.ity initially permittedfor developmentor constructionafterJuly 1 , 1 981”; and,alternatively,

that it triggers Section 3.330(h)(2)~s it is an “expansionbeyondthe boundarycf a currently

permittedpollution control facility.” Evenwithout considerationoftheunconstitutionalityof the

subjectpermit condition,theseargumentsmust ihil for threereasons.(A) Thepenmitapplication

~An unconstitutionalstate enactmentis void, and any action taken by a stateofficial that is authorizedby that
enactmentcannotbe takenin anofficial capacity,sincethe stateauthorizationfor suchaction is a nullity. ~pasan v.

All~in,478 U.S. 265, 276, 92 L.Ed.2d 209, 106 S.CI. 2932,2939 (1986) (citing ~ rtc_XQun~,209 U.S. 123
(1908)).

8
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at issuewasfor modificationof an operatingpermit and, evenif, /n arguendo, for modification

ofadevelopmentpermit, Section3.330(b)(l)doesnot apply,as the facility is already“initially”

permitted. (B) The permit doesriot seekan “expansionbeyondthe boundary” ofthe currently

permittedfacility, consistentwith the well-establishedprecedentapplying that sectionand tlie

Agency’sown previousapplicationsof that section.Thus, Section3~33O(b)(2)doesnot apply.

Finally, (C), IEPA’s attemptto force this facility throughsite locationapproval,if deteiminedby

the Board to he supportedby theexisting law, rcsults in an improperretroactiveapplicationof

the law.

A. JEPA is incorrect that Section 3.330(b)(I) requiressite location approval
prior to the removal of that portionof SpecialCondition No. 9 purportingto
~ of wasteth~abeacce~tedattl~efa~t’

Section3.330(b)(l) providesthat a “new pollution control facility is a pollution control

facility initially permittedfor developmentor constructionafterJuly 1, 1981.“ This Section is

relevant to IEPA’s rather convoluted argument,as IEPA found the subjectoperating permit

applicationincomplete,basedon the requirementin Section39(c) of theAct whichrequiresthat

“no permit for the developmentor construction of a newpollutioii controlfacility may he

grantedby theAgencyunlesstheapplicantsubmitsproofto the Agency that the location of the

facility abs beenapproved. .inaccoTdancewith Section 39.2 of this Act.” (415 1LCS 39(c))

(emphasisadded). Section39.2 sets forth the criteria (and otherprocedure)that an applicant

mustmeetto obtainsite locationapprovalfrom the localgovernmentin which its proposednew

pollution controlfacility is located.

Although TEPA goesto somelength in its Motion to statethat it is not arguingthat every

permitmodification afterJuly 1, 1981 is an “initial permit,” in theend, it wishesto convincethe

Board that the operating permit application seeks an “initial” developmentpermit, for the

9
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Petitioners’transfer:staiioneventhough it hasbe;~nfully permittedand operatingfor overnine

years. The argumentmust fail as theAgency ~ no authorityto now revisePetitioners’permit

applicationto he a developmentpermitapplic~t~,whenit is clearlyan applicationto modif~’an

operatingpermit; and,evenif, in arguendo,it were an application to modify its development

permit, itis not an “initial” permit andSection3.. 330(b)(1)doesnot apply.

The JEPA, asanadministrativeagency.“possessesonly that authority conferredupon

[it]. . .by statute.”Pulitzer~~munity_N~~nc..v,ilhinois EPA, PCI3 90—142 at 15

(12/20/90), citing, ~jjj~ge of Lomba~V. P(~.363 N.E~2d814 (1977). Although there are

manylegal and logical hurdlestheAgency’sart~mentmustclearto makesense,thefirst is that

theAgencyhasto be ableto transformthePetii~:nersapplicationto modify its operatingpenn/I
p

to one that seeksmodification of a developmcntpermit... Without being able to translbrmthe

Petitioners’permit applicationfrom operating1~development,IEP,A’s arguirientfails asSection
b

39(c) of the Act requiressite location approva~asrelevantto the Agency’s argunient~.only in

circumstancesin circumstanceswherethereis applicationfor “developmentorconstructionof

a newpollution control facility”. (415ILCS 39~&:~).

However,to accomplishthis “transfonn~iion~in permits, IEPA hasto show that it has

the authority to essentiallyrelabel an applie~.tionto best suit its reasonsfor. denying an .

application. There is no law or regulationwi~ichprovidesthat IEPA. candeem~n operating

permit application to be a developmentperird~application. The application,on its face, is

perfectlyclearand consistentthat it is an ope~it2permit application.(AR 1 29-139), ~EPA’s

response,in fact,statesin its very first sentence.i~a~h ~respon.dsto theapplicationfor permitto

modify theoperatingpermit. . .“ (AR 98). Firt~liy.eventheIEPA permit log appearsto be one

that is designedfor operatingpermit applic:itions. as it specifiesthat if a determinationof

10
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incompletenessis madethat the denial,letter should be sentby the 30th day (asrequiredif the

‘application is for an operatingpermitpursuantto 35 IAC 807.205),whereas,developmentpermit

applicationsare allowed a 45-dayreviewby the JEPA (AR 10.1). AlthoughJEPA actuallysent

its response,havingmissedthe30-daydeadline,on The 45th day, this failure of theAgencyis not

evidenceof its claimed ability to “deem~’a permittapplication transformedfrom operationalto

development. Rather,that timing failure is another,proceduralreason,why the Board should

find that the Petitioners’ applicationwas complete and should have been grantedby IEPA.5.

Thus, JEPA’s argumentmust fail on this ground alone, as it has no powerto transfbrman

operatingpermit applicationinto adevelopmentpermitapplication.

Additionally, IEPA’s argumentmust fail, as, even, in arguendo, if the Petitioners’

applicationwas for modification of adevelopmentpermit and removalof thesubjectcondition,

no site locationapprovalis required. Section39(a)oftheAct requiresproofoflocal site location

approvalonly wherethe developmentpermit applicationis for.a “new pollution control thciiity.”

Thedefinitions of a “new pollution control facility” anda “pollution control faciJity” ar~fbund

in Section 3.330 of the Act. Pursuantto Section 3.330(a),a “pollution control facility” is,

amongother things, a wastetransferstation. Pursuantto Section 3.330(a)(1),a wastetransfer

station is a “new pollution control facility” if it was“initially” permittedfor developmentafter

July 1, 1981. The Agency admits.that “initially” means,permittedfbr the first time. (1EPA

Motion pp. 10-11). The Agencyalso admits that the Petitioners’wastetransferstation already

had a development(and operating) permit when it submitted the subject operating permit

modification. (AR 1-7, 67-73). Specifically, the Petitionersdevelopmentpermit, Permit No.

I 994-306-DEstatesthat it “approvesthedevelopmentofa municipalsolid wastetransferstation

~This timing argumentis basedon 35 1AC807.205andtheargumentis set forth in Petitioners’ Motion for Summary
11
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pursuantto Sections21(d) and 39(a) of the Illinois EnvironmentalProtectionAct. . .“ (AR l).

Thus,evenif thesubjectpermitapplicationwerefor modification ofa developmentpermit,since

it is not an “initial permit,” proofof site locationapprovalunderSection39.2 of theAct is not

requiredby Sections39(a)and3.330(b)(1)oftheAct. ,

Further, the Agency incorrectly contenci~thatthe permit application..submittedby tile

Petitionersis analogousin its’ allegedtriggeringof Section3.330(b)(1),to a facility which seeks

to accepthazardouswastefor the first time. Thh~i.s clearlynot an accurate.analogy,asSection

3.330(b)(3)specificallyprovidesthat an alreadypermittedpollution control facility that seeksto

accepthazardouswaste, is a “new pollution control facility.” Additionally, this is not an

appropriatecomparison,asthe subjectpermit applicationdoesnot seekto changethe typeof

waste managedby the transferstation~Thus, the Agency’scorrelationof therequestedpermit

modificationto achangein typeof wastefacility is wholly misplaced.

Finally, IEPA attemptsto bootstrapits denial on a ratherunclearexchangehetwe~tntwo

Senators,Welch and Karpiel. This portion of IEPA’s argument is irrelevant to the actual

languageof Sections39(c) and 3.330(b)(1) and an incorrectrelianceof the Agency on., those

Sections,asdescribedabove. Additionally, this is not a circumstancewherea facility is seeking

‘to ‘be “grandfathered”into a statute. Black’s Law Dictionary definesa grandfatherclauseas ‘an

exceptionto arestrictionthat allows all thosealreadydoing somethingto continuedoing it even

if they would be stoppedby the new.restriction.” (Black’s Law Dictionary 699 (6th ed. 1990).

There is nothing aboutthe amendmentsto the Act, deleting thedistinction between“regionsI”

and “non-regional”pollution control facilities that canbe interpretedas a ~‘newrestriction”or

that canbe interpretedas“stopping” thePetitioners’ transferstationfrom operating, Lastly, to

Judgment,pages17-19).

12
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the extentany of the exchangebetween’SenatorsKarpie! and Welch is clear, it relatesto a

different paragraphin Section 39(c) than is relevant here, as obvious by SenatorWelch’s

referenceto the changein the applicabledate in that sectionfrom 1993 to January 1, 1994.

Specifically,theparagraphbeingreferencedprovides;

After January 1, 1994, if a solid waste disposal facility~any
portion of which an operating permit ails been issued by the
Agency, has not acceptedwaste disposal for 5 or more
consecutivecalendaryears, before that facility may acceptany
newor additionalwastefor disposal,theownerand operatormust
obtaina newoperatingpermit underthis Act. . . TheAgencymay
not issuea new operatingpermit under this Act for the facility
unlessthe applicanthassubmittedproo’f to the Agency that tile
location of the facility absbeenapprovedor re-approvedby the

Lt appropriate county board or municipal governing body under
Section39.2 ofthis Act afterthe facility ceasedacceptingwaste.

Thus, IEPA’s argumentconcerninggrandfatheringis not applicableand’ not relevant to the

subjectpermit modification request,as the Petitioners’ transferstation is not a “solid waste

disposalfacility” andit did not ceaseWasteacceptanceasdescribedin theabovesection.

Therefore,IEPA’s Motion for SummaryJudgmentshouldbe denied,’astheAgencye~ed

whenit found the Petitioners’ operatingpermit modification requestto be incomplete,and the

Petitioners’Motion for SummaryJudgmentshouldbegranted. ‘

B. IEPA is incorrect That Section ‘3.330(b)(2) requiressite location approval
prior to the removalof that portion of SpecialConditionNo. 9 purportingto
~ thatm~bea~e~t’thefacili~

JEPA argues that Section 3.330(b)(2), “rriay” apply to the Petitioners’ application to

modify its operationalpermit. Initially, thesameleapin IEPA’s argumentgiving it theauthoily

to “deem” the Petitioners’ application for modification o’f its operational permit to be an

applicationto modify its developmentpermit is necessaryto presentthis argument.Like Section

3.330(b)(l), Section3,330(b)(2) is triggered by Section 39(c) which requires an applicant to
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presentproofto IEPA of Section39.2 site location approval,whensubmittinganapplicationfor

a developmentpermit for a new pollution control facility. (415 ILCS 5/39(c)). In the first

instance,since the subjectapplication was for ‘modification of an operatingpermit, Sections

39(c) and 3.330(b~(2)are not applicable. Furthçr, the .Agency hasno authority to “deem” the

fT Petitioners’permit applicationtohesomethingotherthanwhat it is: an applicationto modify an

existingoperatingpermit to removean unconstitutionalcondition.

Finally, not only is thereno legal precedentfor IEP.A’s argumentthat Section3.330(b)(2)

I applies,the argumentIEPA makesopposesits own prior actions. Section3.330(b)(2)provides

that a “new pollution control facility” is “the area of expansion beyond the boundaryof a

currently permittedpollution control facility.” Thereare a numberof casesin which theBoard

fT and Courts have considered and ruled on the meaning of “the areaof expansionbeyondthe

r boundary.” As a backdropto thosecases,however,the courtshave interpretedSections39.2

and 39(c) requiring site location approval,as provisions that “protects the public interest ~n

fT having sign~ca1itchanges in land use subject to sc~tinyby its electedrepresentaLives~”

fT Browning-FerrisIndustries,Inc. v. Illinoi Pollution Control Board,etaL, 127 Ill.App.3d 509,

468 N.E.2d 1016, 1018-1019(3~’Dist. l984)(emnphasisadded).

L The emphasison “significant changesin land use” becomesmore apparentwith the

developmentof the casesapplying Section3.330(b)(2), in which the Board and Courts have

consistentlyheld that Section 39.2 siting is requiredand a facility is a “new pollution control

facility” pursuantto Section3.330(b)(2),whenthe “areaof expansionbeyondthe boundary” s

both an increasein wastecapacityand an increasein permittedphysicaldimensions.Concei-ried

Neighborsfor a BetterEnvironment,etaL v.cpuntyQf Rock Island,eLat, PCB 85-124(January

9, 1 986)(applicantsought siting approval of a “new” regional pollution control facility,

14
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‘notwithstandingthe fact that it alreadyoperated~facility on thesamesite. “This occursbecause

the Board has construed§ 3(x) of the Iliinoi~EnvironmentalProtection i\ct (“Act”), which

r definesa new regional pollution control facility, ‘as applying to increasesthe waste disposal

capacityof a site in anydirectionbeyondthedimensionscontemplatedby the currentpermit.”);

r MIG Inve~tment~~Jnc.,et aL v. The Environn ~ 122 Ill. 2d 392,r ‘ 523 N.E.2d I (S.Ct. 1988)(avertical expansionof a landfill, increasingamountof wastein the

site and the physicaldimensionsof the site, is ~fl “areaof expansionbeyondthe boundaryof a

currently permitted pollution control facility~);’ j~j-StateDisposal v. Th~Environmental

ProtectionAgency, ci al., 203 111. App. 3d 1023; 561 N.E.2d 423 (5tI~Dist. 1990)(Courtheld

siting requiredbecauseapplicationincreasedlar~d~iilfootprint and capacity,asapplicantsought

L to landfill a minecutwhich bisectedapreviouslyperriiitted landfill).

fT Thereareno factspresentedin this case~() SupPortthe Petitioners’ application as seeking
eitheran increasein capacityor an increasein th~hysicaldimensionsofthe facility. In fact, the,:

IEPA expresslyadmits that Petitionerssought~:bsolutelyno physical changeto their facility,

p (IEPA Motion p. 15). Further, thereis nothing that tiesa facility’s geographicserviceareato.

capacity - a facility can acceptthe same anto~itof waste despite increasesor decreasesits

geographicspan,becauseits businessis depen.:~uon customerbaseandwastegenerationwhich

fluctuatesfor reasonsotherthatanddespitetheir location.

The Agency’srelianceon WasteMana ,~jentof Illinois~Jnc.v. ilhinoisEPA, PCB 94-

153 (July 21, 1994)and Saline County Landflj ~J~LC v. Illinois EPA, PCB 02-108(May 16,.

2002),to support its argumentis misplaced. The Board found that siting wasnot requiredh~

Waste Management,as the changein contor~Fingof the landfill for purposesof !eachate

productiondid not result in an increasedcapacityandthere wasno evidencethat the proposal

I ~
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substantiallyalteredwhat was approvedby the local government,particularly sincethe IOCSI

governmentdid not limit the wastefootprint in its siting approval...W~ste_Manag~j~~tis, thus,

not precedentfor TEPA’s proposedexpandedinterpretationof Section3.33O(b)(2),astherewas

evidencethat capacitywould not be increasedand the local governmentplacedon restrictionon

thephysicaldimensionsof the facility. In the instantmatter,there is no evidencein the reco;d

concerningcapacityof the Petitioners’facility; capacityis not relatedto geographicboundaries

of wasteacceptance,rather,it relatesto the sizeofthe facility itself and, no physicalchangein

thepermittedstructureis proposedto occur.

Saline County is likewise distinguishablefrom the instant matter and the Agency’s

relianceon it is misplaced.In Saiin~~Quflfl,the landfill owneroperatorchangedits design,after

having receivedsiting approvalof a landfill expansionwith a specificfootprint. This changein

design, resultedin a landfill expansionthat was different in size,design, and capacity,since

waste wasproposedto be placed during permitting in airspacedesignatedduring siting as a

waste-freeinterior separationhermit Noneofthosefactorsare presentin this case.Addition~illy:

nothingaboutthis simple requestto modify a permit andremovean unconstitutionalcondition

call into questionany ofthefactorsa local governmentis calledon to reviewduring the Section

39.2 site location approvalprocess. Further,siting “afier tile fact,” as the Agency proposesin

this case,without any proposedchangeto f~ili1ydesignor operation(theonly changebeing to

the geographicarea,off-facility property, from which fhcility can accept waste), is simply

inappropriateandunsupportedby theAct.

Thus, the only precedentinterpreting and applying Section 3.330(b)(2),requires’both

capacity increaseand physical dimension changefor a “expansion” to be a “new pollution

control facility,” neitherof which existsin thecircumstancesof this permit application. Further,

16
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JEPA’s own previous action on applications to modify permits for transfer stations is

inconsistent with the argumentit makesin this matter. For example,on March 7, 2002. IEPA

approvedan applicationfor a transferstationlocatedin WestChicago,to modify a development

and operatingpermit, to increasethe capacityof a transferstation from 1,950 tons per day to

3,000 tonsper day. (IEPA Supp1emeut~PermitNo.200l~432-SP).CopiesoftheIE1~A’soriginal

p operatingpermit and its supplementalpermit which approvedthis describedexpandedcapacity

are attachedheretoas Exhibit A. For the Agency who approvedan increasein throughput

P

capacity (where such capacity was specifically limited in tile original permit) in the above

referencedWest Chicagotransferstation’spermit application, without requiring site location

approval for this change and not asserting that the applicant’s request amounted to an
P

“expansion” under Section3.330(b)(2), it is an illogical leap now to argue that site location

approvalis necessaryto removean unconstitutionalgeographicrestrictionon theareaof waste
b

acceptancefbr the Petitioners’facility. Ther~fore,IEPA’s argumentshould fail and its Motion

for SummaryJudgmentbe denied,as the removalof the unconstitutionalgeographicrestriction

on commerceis not an “expansionbeyond the boundaryof a currently permitted pollution

controlfacility.”

C. IEPA’s position that to removethe unconstitutionalgeographicrestrictionon
the area from which the facility can accept waste requires site location
~pj~rovaI,amounts to an ~

JEPA’s attemptto squeezethesubjectpennitapplicationinto eitherSections3.330(b)(i)

or 3.330(h)(2)of theAct runsafoul of thelegal precedentprotectingvestedrghts from achange

in the law. The BOARD is well versedon this precedent,sincemuchof the caselaw derives

from BOARD decisions. See, st ofAmericaTt Companyv. Armstead,171 I11.2d.282,664

N.E.2d 36 (S.Ct. 1966); ChernrexInc. v. PollmLon Control Board, 257 Ill.App.3d 274, 628

17
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N.E.2d 963 (1994); United Statesof America V. Illinois Pollution Control Board, et a~,17

F.Supp. 2d 800 ~N.D.IL 1998). This well establishedrule of law provides that “Illinois courts

are to apply the law that applies by its terms at the time of appeal unlessdoing so interferes with

a vested right.” United S~tesof America v. Illinois Pollution ‘Control Board, et aL, 17 F.

Supp.2c1at 807, citing, ~ IEPA formulatesexisting law in a mannerwhich, first,

ignorescurrentlaw by misstatingthe legal basisofthe removalofand theunconstitutionalityof

the permit condition at issue. Second,IEPA applies the current law retroactively in a manner

which ignores Petitioners’ vested right in its permits by arguing Petitionerhasno pollution

control facility permitsor that an unconstitutionalgeographicrestrictionon its pollution control

facility permit should be enforcedto requireit to go throughsiting asa’ “new” pollution ‘control

facility if Petitioners’ seekto havesuchrestrictionremoved.Both argumentsare inappropriate

constructionsof the law and, as a result, the IEPA’s Motion for SummaryJudgmentshould he

denied.

CONCLUSION

Upon the determinationthat Sections39.2, 3.32 and 22.14 were unconstitutionalas

appliedto facilities — suchasPetitioners’— that were prohibited from acceptingwastebeyond

certaingeographiclimits, any existing restrictionsimposedupon thosefacilities basedon those

statutesbecausenull, void and unenforceableas a matterof law. Alternatively, thatportion of

SpecialConditionNo. 9 at issuein this caseshouldbe deletedfrom tile Petitioners’permit and

found to be unconstitutionalfor tile reasonsstatedabove. Thus, the contestedlanguageof

SpecialCondition No. 9 is eithereffectivelyeliminatedfrom thePetitioners’operatingpermitas

null and void, or is affirmatively deletedasbeingunconstitutional. The IEPA should not be

allowed to enforce or apply the progeny of unconstitutionalstatutes upon which Special

18
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ConditionNo. 9 andtheIEPA’s decisionwasultimatelybased,throughits torturedapplication

of Sections3,330(b)(1)and (b)(2), which, asdescribedabove,are not rel~vantto the subject

perm{t application. Thus, IEPA’s Motion for Summary Judgmentshould be denied and

Petitioners’Motion for SummaryJudgmentshouldbe granted.

WHEREFORE, Petitioner, United Disposal of Bradley, Inc. and Municipal Trust &

Savings Bank as TrusteeUnder Trust 0799, respectfully requestthe Board enter an order

denying the IEPA’s Motion for SummaryJudgment, granting the Petitioners’ Motion for

SummaryJudgment,and providingsuchotherand further relief astheIllinois Pollution Control

Boarddeemsappropriate.

Dated:February4, 2004 Respectfullysubmitted,

UNITED DISPOSALOF BRADLEY, INC. and
MUNICIPAL TRUST & SAViNGS BANK, AS
TRUSTEEUNDERTRUST 0799

~ .~ .‘

By:_~)J~ ~iZ~
Oneof their attorneys

JenniferJ. SackettPohlenz
David E. Neumeister
Querrey & Harrow, LTD.
175 W. JacksonBlvd., Suite1600
Chicago,Illinois 60604
Phone:(312) 540-7000
Fax: (312)540-0578
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ILLINOIS ENVIRONMENTAL PROTECTION AGENCY

P
1021 NoRTH GRA’.DAVrNU~EAST, P.O. 5o~19276. Sp~t~cf~ttO.tw~nis62794-927~,

RENEE CIPR~ANO,D~RE~roR

217/524-3:300

Certified_Ma’fl

March 7, 2002 7099 3400 0014 9525 7092

Grootindustries,Inc.
Attn: Mr. Larry Groot
1759ElmhurstRoad
Elk GroveVillage, flhinois 60007

Re: 0430905819 DuPageCounty
DukaneTransferFacility
PermitNo. 1997~412-DE/OP
Log No. 2001-432
SupplementalPermitNo. 2001-432-SP
PermitFile

Dear Mr. Groot:

SupplementalPermit is herebygrantedto Groat industries,l~c.us ownerandoperatorpursuant~e
35 flhinois AdrninisrsativeCode(hereinafter1AC) SubtitieG,Part 807, Spcu~ificaIJy,ibis
supplementalpermit approvesthe rc~uestfor an increasein the maximumthroughputto 3,000
tons per day, increasethepermittedhoursof operation.modify thefacility~scleaning
requirements,modify the vehiclesta~ir.grequirements,andmodify thevehicle tarping
requirements.Final plans,specifications,applicationandsupportingdocumentsassuhrrittcda~
approvedshall constitutepart ofthis~permitandareidcntifiedon the recordi of theIllinois
EnvironmentalProtectionAgency,Bureauof Land by the permitnumber(s)andlog number(s)
designated.in thc.headingabove.

Theapplicationapprovedby thispehr.itconsistsof the following documents:

DOCU1~vmNTS DATED DATE R~?;CE~VEt)

Original Application November2001 November9. 200).
Log No. 2001-432

The specialconditionslistedbelow ncludea compilationof all conditions,which remainin effect
from thepreviouslyissuedpermits~orthis facility. Unmodifiednon-standardconditionsfrom
previouspermitsarereferencedby th~(irst permit in which theyappeared.

f~F1~BIT

GEORGE H. Rv,~,GOVERNOR
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Thepermit is issuedsubjectto thestaL2rdconditionsattachedheretoandincorporatedhereinby
reference,andfurthersubjectto thef~llowingspecialconditions. In caseof conflict betweenthe
applicationandplanssubmittedand t~iesc.specialconditions,the specialconditionsof this permit
shall govern.

A. DEVELOPMENT AND OPER4tTION

1. This permitapprovesthe operationofa pollution control facility to receiveand transfer
municipalsolid waste,rcsi~entiailandscapewaste,andsegregatedrccyclablcs. (Permit
No. 199712-OP) . •

2. This facility shall-onlyacc4pt-rnunicipaisolidwaste,residentiallands±apewaste,and
segregatedrecyclable-sall of which shall riot exceed3,000tOnsper day. (PermitNo.
2001-432--SP)

3. This permit is issuedwith ~hcexpressedunderstandingthat no processdischargeto
Watersof the Stateor to a banitarysewerwill occurfrom thesefacilities,cxceptas
authorizedby a permit froTh theBureauof Water(BOW). (PermitNo. 1997-412-DE)

4. Pcrrnittceshall notify theIllinois EPA of anychangcsfrom t~icinformationsubmitted
to theIllinois EPA in its a~plicationfor aDevelopmentandOperatingperrmtfor this
Cite-. Petmitteeshallnotif)) the Illinois EPA of anychangesin the narnc~or addresses
of bothbeneficialand legai tiilchodersto theherein-permittedsite. Sucii notiflcatior
shall he madein writing within fifteen (15) days of such changeand shallincludethe
nameor namesof any partiesin interestandtheaddressof their placeof abode;cm, if a
corporation,thenameand~iddrcssof its registeredagent. (Permit No~i997-412-DE)

Site surfacedrainage,cturit~igdevelopment,duringoperationandafter thesite is closed,
shallbe suchthat no adverseeffectsareencounteredby adjacentpropertyo~ncrs.
(Perrnit.No.2001-432-SP)~

6. The leachaterank andapp~irten2ncesshallbe constructedof materialsthatdo eutreart
with the leachate.The1ea~hatetairk shall beemptiedevery$ monthsor when the
‘iqutd lev~lreaches90% o~therank~apacity whichevercomesft at ~ ~he~
managedin accordancewi~.hall applicablerulesandregulations.(Per~oitNo.l~97-
412-DE)

7. Thebestavailabletechriol1gy(mufflers.bermsandothersoundshieldingdevi~es)s~a.
be employedto minimizeequipmentnoiseimpacts.onpropertyadjacentto the Stte
duringboth deveioprñent,~perationandduring arty applicablepost-closurecareper~c~
(Permit No. 1997-412-DE
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8. The facility mayreceivewasteatthesite from 4:00a.ni,on Mondaythrough 12:00
p.m. (noon)on Saturday.~peratinghourson Saturdaymaybe extendedto i2:0o am.
(midnight) on Sundayduringweckscontainingthe follov~’ingholidays: NewYear’s
Day,Memorial Day, Thde~ender~ceDay, I~borDay,ThanksgivingDay and Christmas
Day. (Permit No. 2001-432-SP)

9. Firesafetyequipmentas describedin ApplicationLog 1997-412 andfire extinguishers
shallbe maintainedin acc~trdancewith recommendedpractice. (PermitNo. 1997-412-
DE)

10. . T~eperrnittce.shall rcmovc.ailwasteand the~hanicallycleanthe.tippin~flbor.at least
onceaday. V7asternayb~lcftatthesiteovernight;however,oncewastei~storedit
mustbein a covetedcontAiner,coveredtransfertrailer, orwastecOllectionvehicle. No
wasteshaliremainat the facility when the site- is not scheduledto be open the
following day. (PermitNc1i: 20D1-432-SF)

11. A vectorcontrolspecialistshall inspectthe transferstation buildingat leastquarterly.
if necessary,vcctorcontrotimeasuresshall be taken. (Permit No. 1997-412-DE)

12. Managementof UnauthorçzedWaste

a. Landscapewasteshall beremovedthe samedayandtransportedto a facility that
is operatingin accor~.ancewith the Illinois EnvironmentalProtectionAct (Act),
Title V, Sections21 ~nd~9[415 ILCS 5/21 and39). (Permit No. I 997-412-DE)

b. Lead-acidbancde~r~.ixcdwith municipal wastewill be removedthesameday
and~a.nspor~edeith~rto acirop-offc~nterhandlingsuchwaste,or to a lead-acid
battemyrctailer. (Per~mi:No. 1997-412-DE) . S

c. S-pccia]-wastesinclu~inghazardouswaste,non-hazardousspecialwaste, and
potentially infecticu$r~edicalwastemixedwith municipal wasteshall be
containerized.scpara~.&vandremovedas soonas possibleby a licensedspecial
wastehauler. Speci4l v.astesshall be transportedto a licensedspecialwasta
managementfaci)i~y~thz:hasobtainedallthori?;adoctto acceptsuchwaste. The
operatorshall maint4ir.a contractwith haulersso thatthe itnmediateremoval is
ensured.Theopcratbrs~altdevelopan emergencyresponse/actionplan for suc~,
occurrences.(PermitNo. 1997-412-DE)

d. Asbestosdebrisfroth cr.tsrruction-demolitionshallbe managedin accordance
with the NationalEr~iissionStandardsfor HazardousAir Pollutants(NESHAPS)
regulations.(PermitNe.1997-412-DE)



Tires foundto bemi~edwith municipalwasteshallberemovedandmanagedin
accordancewith 35 111. Adm. CodePart.748. (Permit No. 1997-412-DE)

White. goodcompon~ntsmixe.d with municipal.was,teshallbe removedand
managedin accor4ar~cewith Section22.28of theAct [415 ILCS 5/22.28J.
(Permit No. 1997-412-DE)

Theoperatorshall nOt l~owinglymix liquid usedoilwith any municipalwaste
that is intendedfor cbiiectiôn anddisposalat a landfill. (PermitNo. .1997-412-
DE)

h. After theunatithoriz~dwasteJaibeenremovedfrom thetransferstation,a
thoroughcleanupof theaffectedarea~villbemadeaccordingto the- type of
unauthorizedwastex~nanagcd.Reät~rdsshall be keptfor threc yearsandwill he
madeavailableto th? Illinois EPA-BOL upon request.(Permit No. i997.—~12-DE)

Thepcrmitt~maystagn to twenty (20) transfertrailc~,up to ten (10), which may
be loadedand tarpcdandtip to ten (10) emptytransfertrailers. The permirtee.mayoaiy
stage-the twenty(20) tran~fertrailerswithin the. transferbuilding fur shipmentby I 2:00
p.m. (noon) of the nextoj~cratingday. (PermitNo.2001-‘432.SP)

~incomingroll off waste-collectionvehic’k~sthat ~e no~
carpingmc-chanisrnsto un-tarpwithin the designedareaon
~licationdatedNovember2001for Log No.2001-432,prior to
ty. The pefmitteeshall only allow vehiclesthatareequipped
mechanismto un-tarpafterenteringthe transferbuilding.

Thepermitteeshall aHow~a)loutboundtransfertrailers to tarpoutsideof the transfer
buildingwithin thearead~esi~iated-ondrawii~g9of Gr~ot~sapplicationdated
November2001 for Log ~o. 2001-432.Thepermirtee-shallprovidelitter control in
this designatedarea. (i’ei~rnitNo. 2001-432-SF)

Any modificationto thef~cilityshall be the subjectof an applicationfor supplerental
permit for site modificationsubmittedto theIllinois EPA. (Permit No. 1997-4i2Di~

The closureplandatedN~vernbcr1997which wasreceivedby theIllinois EPA on
December8, 1997 is app~ovedin accordancewith 35 B!. Adm. Code,SubtitleG, Part
807. (PermitNo.1997-4a2-DE)

C.

f.

g.

Page4

A.).

14. The pcimitr.eeshall allow
equippedwith automatic
drawing9, of Groot’sap~
enteringthe transferfacili
with anautomatictarping
(PermitNo. 2001-432-SF

15.
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2. The operatorshall notify tF eIllinois EPA within 30 daysafterreceivingthe final
volumeofwaste. (PermitNo. 1997-412-DE)

3. Theoperator~ha11initiate Impiement~tionof theclosureplan within 30 daysafter the
sitereceivesiLs final volurr1ie of waste. (PermitNo. 1997-412-DE)

4. Theoperatorshall not file anyapplicationto modify the closureplan lessthan 180 days
prior to receiptofthe final ~volumeof waste. (PermitNo. 1997.-412-DE)

5. Uponcompletionof closurpactivities,theoperatorwill notify theIllinois EPA that the
site. hasbeencio~ndin ac~c?rdaocewith theap~ro.vedclosureplan utilizing. iheiJlinoi~s
EPA’s “Affidavit for CertificationofComplctionofClosureof Non-’HazardousWaste
Facilities.” (PermitNo. 19 7-412-DE)

6. In accordancewith 35 UI. ~ Code,SubtitleG,Part807,SubpartF, ñrianciai
assuranceis not requiredfor this facility. (PermitNo, 1997-412-OP)

Theoriginal andtwo (2)copiesof all certifications,logs, reportsandplansheetswhich are
requiredto be submittedto theIllinois EPAby thepermitteeshouldbemailedto the following
address:

illinois Environrncnt~lProtectionAgency
PermitSection
l3urcauofLand--#3~
1021 North GrandA4cnucEast
PostOffice Box i92~6
Springfield,flhinois (52794-9276

Exceptas modifiedin theabovedocuments,thesiteshall be operatedin accordancewith the
termsandconditionsofPermitNos. i997-412-DEand1991412-OPdatedMarch20, 1998and
March5, 1999~respectively,andwitl~rotherpermitsissuedfor this site.

Within 35 daysafter the dateoi rnail~ngof theIllinois EPA’s final decision,theapplicantmay
petition for a hearingbeforethe fllin~isPollution Control Boardlo contestthedecisionof the
Illinois EPt~.,however,the 35-daypeFiodfor petitioningfor a hearingmaybe e,-~tencJedfor a
period of time not to exceed90 days1by written noticeprovidedto theBoardfrom the- applicant
and theIllinois EPA within the35-dayinitial appealperiod.

Work requiredby this permit, your applicationor theregulationsmayalsobe subjectto other
lawsgoverningprofessionalservices~suchas theillinois ProfessionalLandSurveyorAct of 19E~,
theProfessionalEngineeringPracticeAct of 1989,the ProfessionalGeologistLicensingAct, a~
the StructuralEngineeringLicensing~Act of 1989. This permitdoesnot relieve anyonefrom



iLLINOIS ENVIRONMENTALPROTECTION AGENCY

1022 NOTth Grand Avenne East, P.O. Box 19276, Sprin&flt.’!d, illinois 62794-9276 Mary A. G~L’,Dir~ct~r

217/524-3300
CERTIFIED MAIL

March 5, 1999 P 344335797
P 344 335 798

OWNER QRERKLQR
BrazosNationwideProperties,LP BFI WasteSystemsof North America, Inc.
Mn: Mr. GregoryC. Greene Attn: Mr. Charlie Murphy
2911 Turtle CreekBlvd., Suite 1240 325 E. Fullerton Avenue
Dallas,Texas 75219 Carol Stream,illinois 60186

Re: 0430905819-~DuPageCoun1y
DukaneTransferFacility
PermitNo.1997-412-OP
Log No. 1999-004
PermitFile

Gentlemen:

Permit is herebygrantedto BrazosNationwideProperties,LP as ownerandBFI WasteSystemsof
NorthAmerica,Inc. asoperatorto operatea solid wastemanagementsite to transfermunicipalsolid.
wasteand landscapewasteconsistingof 6.3459acresin theparcelof landdescribedin DRAWING
NO. D3 entitled “Site flat of Survey” contained:n Application Log l997--412.all in accc’~-dance
with the applicationandplansprepared,signeda::d sealedby Devin A. Moose,P.E.,of Engineering
SolutionsdatedJanuary7, 1999andreceivedby t~cIllinois EPA on January8, 1999. Also,
additional information submittedby Carol Schul:zof EngineeringSolutionsdatedFebruary19,
1999 and February25, 1999andreceivedby the~iinois EPA on February22, 1999and March 1,
1999, respectively.Final plans,specificatns,aplicationandsupportingdocumentsassuhrnitted
andapprovedshall constitutepart ofthis permitarid are identifiedoti therecordsof the Illinois
EnvironmentalProtectionAgency,Bureauof Land by thepermit number(s)and log number(s)
designatedin theheadingabove.

Thepermit is issuedsubjectto thestandardcondizionsattachedheretoand incorporatedhereinby
reference,andfurthersubjectto thefollowing specialconditions. In caseof conflict betwrenthe~
applicationandplanssubmittedandthesespeciz2conditions,the specialconditioosof this permit

shall govern.

A. DEVELOPMENTAND OPERATION

1. This permitapprovestheoperationofa pollution control facility to receiveandtransfer

municipalsolid waste,residentiallandscapewaste,andsegregatedrecyciables.

~ 2. This facility shall only acceptmunicipalsolid waste,residentiallandscapewaste,and
segregatedrecyclablesall of which shall~6t~kc~ed1,950~t6n~perd~y

3. This permit is issuedwith theexpressedunderstandingthat no processdischargeto
Watersof theStateor to asanitarysewerwill occurfrom thesefacilities, exceptas
authorizedby a permit from theBureaiof Water(BOW).
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5. Uponcompletionofclosureactivities,theoperatorpull notify theIllinois EPA thatthe
site hasbeenclosedin accordancewith the approvedclosureplanutilizing the Illinois
EPA’s “Affidavit for Certificationof Completionof Closureof Non-HazardousWaste
Facilities.”

6. In accordancewith 35111. Adm. Code,Subtitle G, Part807, SubpartF, financial
assuranceis not requiredfor this facility.

Theoriginal andtwo (2) copiesof all certifications,Io:s, reportsandplansheetswhich are
requiredto be submittedto the Illinois EPA by the permitteeshouldbe mailedto thefollowing
address:

Illinois EnvironmentalProtectionAgency
ReportingandFinancialAssuranceUnit
Division of LandPollution Control -- ~24
1021 North GrandAvenueEast
PostOffice Box 19276
Springfield, Illinois 62794-9276

Within 35 daysafterthedateofmailing of the Illinois EPA’s final decision,the applicantmay
petition for a hearingbeforethe Illinois Pollution Control Board to contestthedecision of the
illinois EPA, however,the35-dayperiodfor petitioning for a hearingmay be cxier~dcdfor a r~eriod
oftime riot to exceed90 daysby written noticeprovidedto theBoard from the applicantandthe
Illinois EPA within the 35-dayinitial appealperiod.

Work requiredby this permit, yourapplicationor the regulationsmayalso be subjectto otherlaws
governingprofessionalservices,suchasthe Illinois ProfessionalLand SurveyorAct of i989, the
ProfessionalEngineeringPracticeAct of 1989, the ProfessionalGeologistLicensingAct, amrdthe
StructuralEngineeringLicensingAct of 1989. This permit doesnot relieveanyonefrom
compliancewith theselawsand the regulationsadoptedpursuantto theselaws. All work that falls
within thescopeanddefinitionsoftheselawsmust be performedin compliancewith them. The
Illinois EPA mayreferany discoveredviolation oftheselawsto theappropriateregulating
authority.

Sincerely,

~JoyceL. Mun~,P.E. ~
Manager,PeHr~itSection
BureauofLand

JLM:CMR:bjh\983093S.WPD

Attachment: StandardConditions

cc: Devin A. Moose,P.E.,EngineeringSolutions
Kevin Dixon, Director, DuPageCountyDepartmentof Solid Waste
KennethDean,City of West Chicago



STANDARD CONDITIONS FORCONSTRUCTION/DEVELOPMENTPERMITS

ISSUED BY THE lLL~OlSE~IRONMENTALPROTECTIONAGENCY

July 1, 1979

TheIllinois EnvironmentalProtectionAct (Il1ino~sRevisedStatutes,Chapter111-1/2,Section
1039)grantstheEnvironmentalProtectionAg~cyauthority to imposeconditionson permits
which it issues.

Thesestandardconditionsshall apply to all perrc~:s which theAgendyissuesforconstructionor
development,projectswhich requirepermitsundertheDivision of WaterPollution Control, Air
Pollution Control, PublicWaterSupplies,andLand andNoisePollution Control. Special
conditionsmay alsobe imposedby~theseparatealvisionsin additionto thesestandardconditions.

1. Unlessthispermit hasbeenextendedor it ~iasbeenvoidedby anewly issuedpen~t,this
permitwill expiretwo yearsafterdateof ~:s~anccunlessconstructionor developmenton
this projecthasstartedon or prior to that ca:e.

2. Theconstructionor developmentof facih:.escoveredby this permit shall be donein
compliancewith applicableprovisionsof~ederallaws andregulations,theIllinois
EnvironmentalProtectionAct, andRules aid Regulationsadoptedby theIllinois Pollution
Control Board.

3. Thereshall be no deviationsfrom theap~::~edplansand,specificationsUnI~SSa written
requestfor modificationof the project, a~i:gwith plansandspecificationsasrequired,shall
havebeensubmittedto theAgency anda :‘Dlernental written permIt issued.

4. Thepermitteeshall allow any agentdci:. a~thonizedby the Agency uponthepresentztion,of
credentials:

a. to enteratreasonabletimesthe pe ~ premiseswhereactualor potential effluent.
emissionsor noisesourcesare loca:edor where an.yactivity is to be conductedpursuant
to this permit.

b. to haveaccessto andcopyat rs::~e times any recordsrequiredrc, hekeptunderthe
termsandconditionsof thi.s pcnn::

c. to inspectat reasonabletimes,in:edingduring arty hoursof operationofequipment
constructedor operatedunderthis :ermit, suchequipmentor monitoringmethodology

or equipmentrequiredto he ker: used,operated,calibratedandmaintainedunder this

permit.

d. to obtainandremoveat reasona~etimes samplesofanydischargeor emissionof
pollutants.



e. to enterat reasonabletimes andutilize any photographic,recording.testing,monitoring
or otherequipmentfor thepurposeof preserving,testing,monitoring,orrecordingany
activity, discharge,or emissionauthorizedby this permit.

5. Theissuanceof this permit:

a. shall not be consideredas in any mnanner’affectingthe title of the premisesuponwhich
thepen-nittedfacilities areto be located;

b. doesnot reIe~sethe permftteefrom any liability for damageto personorproperty
causedby or resultingfrom theconstruction,maintenance,or operationof theproposed
facilities;

c. doesnot releasethe permineefrorti compliancewith other’applicablestatutesand
regulationsof the UnitedStates,ofthe Stateof Illinois; Or with applicablelocal laws,
ordinancesarid regulations;

d. doesnot take~to considerationon attestto the structuralstabili~of any ur~orparts

of the project;

e. in no mannerimpliesor suggeststhat theAgency(or its officers,agentsor employees)
assumesany liability, directly’ or indirectly, for any loss dueto damage,in~taUation,
maintenance,or operationof theproposedequiomentor facility.

6. Unlessa joint constwctio~Voperationpe~ithasbeenissued,a t;ermit for oreratineshall be
obtainedfrom theAgencybefore the facility or equipmentcoveredby ti-us permit is placed
into Ooeration.

7. Theses~ndardconditionsshall prevail unlessmodified by specialconditions~

8. TheAgency may file a compliantwith theBoardfor modification,suspensionor revocation
ofa permit:

a. upondiscoverythat thepermit applicationcontainedmisrepresentations,
n~isinformationor false statementsor that all relevantfactswere not disclosed;01

b. uponfinding thatanystandardor specialconditionshavebeenviolated; or

c. uponany violation of the Enviror_rnentalProtectionAct or any Rule or Regulation
effectivethereunderas a resultof theconstructionor developmentauthorizedby this
permit.

TA:bjh\9831IS.WPD
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O Regulatedarid ManifestedSpecialWastes

O RadioactiveWastes

O Lead-Acid(automotive)Batteries

Nosalvagingwill beconductedatthefacility, with theexceptionofcardboard,andthe.removal
of tires, white goodsand lead-acidbatteri~from thewastestream for proper recycling or

disposal. The recycling of white goodswill be conducted’in accordancewith the CFC
regulationsof 40 CFRpart 82.

BFI will rejectothermaterialsand/orloadsthat arenot compatiblewith theoperationsofthe
transferfadlity. Anyvehicleknownorreasonablysuspectedto becarryingunauthorizedwaste,
orany vehiclethat appearslikely to leak,spill orallowwasteto be blown orscatteredwill be
deniedaccessto thefacility. Any vehiclethat is not in asafe,clean,andrepairedconditionwill
alsobedeniedadmittanceto thefacility.

WasteQuantityAccepted

The facility hasIeendesignedto transferanaverageof 1,500tonsper day of waste.andwi~i
not acceptmorethan 1~9SOtonsofwasteduring any singleday.

WasteTransferOperations

Incomingwastecollectionvehiclesw~flentertheJ)uKaneTranslerfacility throu~thcentrance
alongPowisRoadandproceedto them~undweighstation. latheeventthat ahackuj~occurs
atthe scale;incoming vehicleswifl fln~up within thequeuingareabctw~enthcentranceand
thescalehouse,asshownon Drawing ~o. D6. All waste o11e~tion.vehicleswilt beweighed
on the inboundscalebeforeproceedin~to thetransferbufldirig.

After weighing, theloadedcollectionvehicleswill proceedto thetransferbuilding. Vehicles
will leavethescaleanddrive eastwarduntil enteringthepavedareaon theeastside(behind)
thetransferbuilding. Oncewithin thetavedmaneuveringarea,the truckswill backinto one
of the five tipping bays,dependingo:i which baysare currently unoccupiedand how the
incomingvehiclesaredirectedbythetraffic controllers. After tipping theirloadon~hetipping
floor, thewastecollectionvehicles~ thendrivecutof thebuilding andproceedaround~the

southernlimits of thetransferbuiIdi~towardstheoutboundscale. if thetareweightofthe
vehicli~is on file within the computer~zeLiscalesystem,thewastecollectionv~hic1emayby-
passtheoutboundscalebefore1eavin~thefacility. ‘

Oncetippedon thetipping floor, wastewill betemporarilystockpiledordirectly loadedi~ito
waiting transfertrailerswithin theloadingbays. Two wheelloaderswill be usedto stockpile
wasteagainstthe pushwalls,and t±ie~ito scoopthe wasteand load it into waiting transfer
trailers. Note that the loaderswill ~erequiredto lift the wasteover the four~4) foot high
parapetwall whichsurroundstheedgeoftheloadingbay. Thewesternhalfofthetipping floor
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arrive at thefacility. Notethat this distribution is approximate,and may vary dependingon
seasonalfluctuationsandthedayof theweek.

TABLE 2.4-1. COLLECTION VEHICLE PROCESSINGTIMES

• Activity
~

Minimum Time
Required

MaximumTirnc
Required

EnterSite
(Approx. 370feetat 10 milesperhour)

30 seconds
.

I minute

Weigh-Inat InboundScale 30 seconds 2 minutes

Proceedto tipping floor andmaneuverposition
(Approx. 675 feetat 10 milesperhour)

1 minute 2 minutes

DetarpLoador UnfastenLockingMechanisms 30 seconds 5 mihutes

DischargeWaste 3 minutes 5 minutes

Lower HopperorHoist 1 minute 3 minutes

Procccdto exit, pausingatoutboundscale(if
ncccssary)(Approx. 1000 feetat 10 milesper hour)

1 minutc 3 minutes

lime On-Site 7 minutes,30 seconds. 21 minu?cs

Knowing thatup to 17 collectionvehiclesmay arrivc at thefacility on an hourly basis(within
the 1,500tpd average),it is necessaryto verify that thefacility canprocess17 vehicleswithin
an hour. The first areawhich mustbe evaluatedis the inboundscale,whereall incoming

~ themaximumproject~~dtime
periodto enterthesiteandcrossthescale(3 minutes,as ~
beut~Hzedfor:

(17 vehicles)X (3 minutespervehicle) 51 minutesperhour

Therefore,thescalecan processall of the incoming collectionvehicleseven‘if all vehicles
requirethemaximumprocessingtime (assumingan evenarrival rate during thehour). In the
event thatthe tmcksdo not arrive at art even rate,stackingspacehasbeenprovided at the
inboundscale.

Thenextareawhichmustbe evaluatedis the tipping fibor. DrawingNa.D7demonstratesthat
tipping lanesw~lIbeprovidedforfive (5) collectionvehiclesto disch~rgeonto thetipping floor
simultaneously.Assumingthatall of the collectionvehiclesrequir~themaximum lengthof
timeto discharge(conservativelyestimatedat 15 minutes,which includesindoor~etarping):

17 vehiclesx 15 minutespervehic1e 255 minutesofuseof thetipping floois

Ff:\OO!IC~OOfj’.ReporL~opji1wtwpd DuKwm’ TransferFacility - OperatingPerirtit
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mayarriveatthefacility thancanbe removedwithin thesamehour,arid thisexcesswastewill
bestockpiledon thetipping floor. Thetipping floor hasbeendesignedto providetemporary
storagespacefor wasteduring thesepeakperiods,and thewastewill hestockpiledagainstthe
pushwallslocatedalongthewesternsideofthetipping floor. As theincomingwastevolumes
decrease,the loaderscancontinueto loadthetransfervehiclesandreducethestockpiledwaste,
removingall stockpiledwastefrom thetipping floor by theendof thed•ay or earlier.

AppendixJ providesa detailedanalysiswhichdemonstratesthatduring the 1,500ton perday
processingscenario,the tipping floor storagecapacitywill not be exceeded.The appendb~
documentsthat thetipping floor can temporarilystockpileup to 1,480tonsof wastewithout
interferingwith the transferoperation. During normaloperationwith a~1,500 ton perday
scenario,amaximumofapproximately104tonsof wastewill bestockpiledon thefloor atany
time~lessthan 10 percentofthe1,480ton storagecapacity.Thecalculationalsoshowsthatall
wastewill be removedfrom thefloor attheend ofeachday,allowing thefloor to be cleaned
andswept. Therefore,BFI proposesthat within two hoursof thedesignatedclosingtime, all
wastewill be removedfrom thefacility orproperlystored,thetipping floor cleaned,and the
facility closed.

Note that for theanalysis,themaximum loading ratefortransfervehicleswasconservatively
estimatedto beapproximately66 tonsperhour(3 trucksat22 tonseach)perJoadinghay. Two
(2) transfertrailerloadingbaysareproposed,resultingin afacility loadingrateof 132 tonsper
hour(6trucksat22 tonseach).This rateallows agenerous20 minutesto performthefollowing
tasks:

O Positionan emptytrailecin the loading bay;

O Loadthetrailer;

O Coverthetrailer;

U Removethe trailer from theloading bay.

Stackingspacewill be providedto storeemptytrailerswaiting to beloaded,andthe stacking
areaswill be locatedto avoid interferencewith theflowof vehiclesenteringandexiting the
transferfacility building. A stackingareafor thesouthloadingbayis providedto theeastof
thetransferfa~i1itybuilding, asshownon DrawingNo.D6. Stackingfor thenorthloadingbay
is providedalongthenorthsideoftheloadingbayramp,with additionalstackingareaprovided
to theeastofthe loadingbayramp.Together,thesestackingareasprQvid~soac~~~:c13. waiting
transfervehicles. In additionto this stackir~garea,additionalstoragespacemaybedeveloped
within the parkingareaon thewestside of the transferfacility building, assbown on the
drawing.

As a furtherconservativeanalysis,AppendixJ alsodemonstratesthattheentire1~5OOton per
day volume can be transferredthroughasingle loadingbay. The calculationswithin the
appendixdocumentthat a singlebaycanbeusedto transferall 1,500tonsfrom the facility,
assumingthewastetransfervehiclescanbeloadedata rateoffourveh~c1esperhour. Although
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TABLE 2.4-2. EQUIPMENT REQUIRED

Equipment NumberRequired Purpo~e

Wheel Loader 2 Loadingwastefrorntipping floor to transfervehicles,

StreetSweeper

-

1 Facility CIcan~ng

Load Checking

BFJ will implementa randomload checkingprogramat this facility, similar to the landfill
inspectionrequirementsoutlinedwithin 35 III. Admin. Code,Section811.323 An inspector
designatedby thefacility will examineat leastthreerandomloadsofsolidwastedeliveredto
thetransferfacility on arandomdayeachweek. Thedriversrandomlyselected~ti1Ibedirected
to discha~rgetheir loadsat a separate,designatedlocationwithin thefacflity. Thefacility will
conducta detailedinspectionofthedischargedmaterialfor any regulatedhazardousor other

unacceptablewastesthatmaybe present.

Furthermore,continuousinspectionof all wastetippingoperationsshallbeprovidedbyspotters
stationedon thetipping floor for thepurposeof ideiit~fyingpotentiallynon-complyingwacte.
At a m~nirnum,the numberofspotterswill equalthenumberof transfertrailersbeingloadcd
at any onetime. Any non-permittedwastewill bepromptly isolatedfrom thewastestream,
containerizedand removedfrom thetransferfacility assoonaspracticabiein the manneras
re~uircdby all applicablelawsand regulations.Suchremovalshallbeperformedby a licensed
specialwastcorhazardouswastehau!cranddisposedof at a facility permittedto acceptsuch
waste.

in additionto thecheckingproccduresernp~oyedatthetransferfacility, all of thehauk~swhich
usethis facility will berequiredto instructtheirdriversnot to acceptwiauthorizeclw~tesfrom
the curbside. BFI collection vehicleoperatorswill be instructedto recognizeun~uWorized
wasteaspartoftheirorientationandongoingtrainingprograms,andthird-partyhaulerswill be
notifiedof thewasteacceptanceprocedureson orbeforetheirLustvisit to thefacility. Third-
party haulerswho regularly usethe facility will receivecopies of the wasteacceptance
proceduresand rules whentheyestablishaccountswith BFI. Smallerhaulers,who maybe
using the facilityonceoron aninfrequentbasis,will beprovidedwith a copyofthe rulesupon
entry to thefacility. Theseruleswill encouragecurbsidescreeningofwasteas it is collected.
Throughthischeckingprogram,an additionallevel ofscrutinywill beprovidedatthecurbside
to preventtheacceptanceofunauthorizedwastes.

BFI hasdevelopedan internaltraining course,“HazardousWaste1]) andRespons~to trainits
employeesto recognizeandproperlyhand1~unauthorizedwastes.Unacceptablewa~.ewhich
doesnot representahealthhazardwill bereloadedontothecollectionvehic~ewhichdelivered
it. If theunacceptablewasteis suspectedto be hazardousin nature,thewastewill be is~jiated
and the driver delivering the wastewill be questionedas to its source. If the wasteis
subsequentlydeterminedto be hazardous,BFI or anotherappropriatelylicensed waste
handler/haulerwill containerize,remove,transport,and disposeof thewastein a permitted
facility at thecostoftheresponsibleparty. If theunacceptablewasteis determinedto bespecial
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Employeeswill be instwctedthat an openflame or smokingnearany fuel is prohibited.

CommunkafionSystems

AU equipmentoperatorswill be connectedwith thefacility managerandscalehouseoperator
via phoneor radio. Telephoneswill be locatedon-sitein caseof an emergency,and will be
locatedataminimumwithin thescalehouse,employeefacility areaofthetransferbuilding,and
the administrationbuilding. Continuouscommunicationbetweer1facility managementand
employeeswill helpto preventaccidentsorotheroperatingproblemsfrom developingandwill
facilitatean effectiveresponseto aproblemshouldit occur.

Recordkeeping

BFI will maintainaccurateandup to daterecordson theoperationsof thetransferfacility. At
aminimum, thefacility viill maintainthe following informationfor atwo yearperiod:

All informationsubmittedto the‘~EPA

U Daily, weekly,monthly,andannualwastereceipts

U Loadcheckingrecords

O Training procedures

U Employeerecords

U Closureandpost~c!osurecostestimates

Litter Control

BFI will control litter by dischargingand loadingall wastewithin an enclosedbuilding. All
wastevehiclesutilizing the facility mustbefully containerized,covered,oruseothermeansto
preventlitter from beingblown front vehiclesduring travel: BFIwilI requirethatall trucks
usingthefacility remaincoveredorcloseduntil parkedwithin thetr~nsferbuilding. Although
thispolicyexceedscurrentsta.ndardsofpracticeatmanytransferstationsandwill addadditional
processingtime, theapplicantis committedto implementingthepolicy to furtherreducethe
opportunityforbiowinglitter. Similarly,all transfertrailerswill betarpedwhilestifl within the
loadingbays,beforepulling outof thebuilding. Theonly allowabledeviationfroir~thispolicy
mayoccurwith~nsituationswheredriversafetymaybecompromised.Theapplicant,recognizes.
thatthis policy will requireadditionalprocessingtimewithin thebuilding, andhasprovidedan
amplenumberoftippingand loadoutbaysto accommodatetheproposedprocessingvo~urn~s.

If litter doesescapethebuilding, severaladditionalsafeguardsexistto preventthe litter from
migratingoff-site. Thesitewill besurroundedby a chainlink fence,whichwill interceptany
blowing litter beforeit leavesthesite. Oneemployeewill patrolthesiteseveraltimesdaily to
collect anyblowing litter, asrequired.
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r
[ will alsocleanthesiteroadwaysregularly. Dust mayalsobe createdduring thetipping and

loadingofwastewithin thetransferbuilding, particularlyduring thetransferof dry mate~iaIs

like constructionand demolitiondebris. In orderto controlthis dust,BFI will install amistingsystemwithin thebuilding. Note thattherestrictionofall transferoperationsto theinteriorof
theenclosedbuilding further limits theamountofdustwhich could potentiallytravel off-site.

C Odor Control

Multiple designandoperationalfeatureswill be incorporatedinto thefacility to control and
eliminatethepotentialfor odors. AU vehiclesutilizing thefacility must betarpeciuntil located
within thetransferbuilding,minimizingthepotentialforodorsfrom traffic utilizing thefacility.
All exposedwastewill be locatedwithin the transferbuilding on the tipping floor, which
minimizesthepotentialfor odorsto beblownoff-site: All incomingwastewill betransferred
or containerizedon the sameday as it is received,therebyminimizing odorsby moving the
wastebeforeit hastime to becomeparticularlyoffensive. Thefacility will alsobe emptiedarid
swepton a daily basis,eliminatingthepotentialfor any residualmaterialwhichmightgenerate
odors.

As an addedsafeguard,BFJ will usean odorneutralizationsystemwithin themisting system,
In theeventthat incomingwasteis particularlyoffensive,anodorneutralizercanbe mixed into
thewaterprovidingthemist. As themistcontactsthewaste,theneutr~Jizerwill counteractthe
odoremanatingfrom thewaste. Theodorneutralizerwill benon-toxicto protectthesafetyof
employeesandvisitors.

NoiseControl

Sinceall wastetipping andtransferringoperationswill be conductedin an enclosedbuildicig,
no increasein thelevelsof ambientnoiseareanticipatedwithin thevicirfity of the. site. The
noiseassociatedwith this typeoffacility is generallytraffic relatednoise,andthe locationof
thetransferfacility adjacentto North Avenue,an airportandwithin an industrialarearenders
thepotentialnoisesfrom thefacility no moreoffensivethanexistingconditions. Al! eqLJi~ment
utilized for operationswill be equippedwith mufflers or other sounddissipatingdevices
requiredfor compliancewith 35111.Admin. Code901.101through901.103 and901.121.

Fire Control aiid Prevention

FirecontrolandpreventionattheDuKancTransferfacility will bepravidedby severalfeatures
within thebuildingdesignandoperatingplan. Two exteriorfire hydrautsexistaloflg thenorth
propertyline. Additional firehydrantsmayalsobedevelopedasrequired. Thei au~ferfacility
building will be equippedwith a sprin~zlcrsys~ernthat is designedin accordanc.ewith the
requirementsof the NationalFire ProtectionAssociation(NFPA), BOCA, and th~DuPage
CountyBuiidin~.Ordinance.Thesprinklersystemwill beconnectedto the1oca~watersupply.

Thesprinklersystemwill be activatedby heatsensorswithin thebuilding. An alarm system
will beinstalledto warnfacility employeesin theeventofa fire. Thetelephonenumberforthe
fire departmentwill bepostedatall phoneslocatedin thebuilding. Thesprinklersyste~nand
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AccidentPreventionand Safety

Accidentpreventidnandsafetyis a paramountconcern,andBFI hastakenseveralstepswithin
thedesignofthefacility andtheproposedoperationto providea safefacility to all emplOyees
andneighbors.AU transferfacility personnelwill receivetrainingin theperformanceoftheir
work duties, in theoperationof equipment,and in facility operations.The purposeof this
trainingwill betofacilitatethesafeandef’ficient operationofthe~ansferfacility andto prevent
potential operationalproblemsfrom developing. ifl addition,both thefacility designandthe
planof operationsfor theproposedDuKaneTransferfacility will help to minimizeaccidents,
asshownin Table2.4-5.

DesignFeatures OperatingProcedures

• Fire protectionandalarm system • Training in job performance,equipment
• Sitesecuritysystem,includingfencingaround operations,andfacility operations

perimeterof facility • Operatingproceduresto limit thenumberof
a Safetysignsand ixafflc signs employeesand/orvisitorson thetippingfloor
a Dual scalesystemto facilitatetraffic a Employeesafetytraining

movcmcnt • Emergencyoperatingprocedures
• Curbingandpavementmarkingsthroughout • Eniergcncyfirst aid u-aining

transferfaciUty yard • Training in identificationofunauthorized
. Dust supprcssionsystem materials
• Oversizedtipping floor • Regularinspectionof fire protectionsystem
• ParapctwaJisaroundloadingbays • Coordinationwith emergencymanagement
• Activeand passivebuilding illumination agencies
• Floorsslopedto floordrainsystem • Equipmentlockoutitagoutprocedures
• Concrete-filledbollardsto protectbuilding • DesignatedEmcrgcnc~’Coordinator

cornersfrom traffic .

s

Employeeradio cornrnunic~tionsystem
Phoneswith emergencynumbersposted

Lockout-Tagout Procedures

To ensureemployeesafety, all machineryor equipmentcapableof movementmustbe de-
energizedor disengagedand lockedandtaggedout during cleaning,servicing,adjustingor
settingup operations.Theprogramwill physicallylock or tag anydefectiveequipmentto
preventaccidentaluseby an uninformedemployee.Any defectiveequipmentwill berendered
inoperable(unplugged,disconnected,etc.)and taggedor locked. Only authorizedperson~ie1
will beallowedto removethe locks and/ortags. In conjunctionwith the locking andtagging
procedures,atraining programwill be implementedto ensurethat all employeesrecognize
whenequipmenthasbeenremovedfrom service.

PersonnelTraining

Operatingpersonnelwill receivetraining to ensurethat the equipmentis operatedin an
environmentallysoundmannerin accordancewith theprovisionscontainedherein,thelawsof
theStateofIllinois, DuPageCounty,andthespecificrequire.rnentsoftheIEPA permit. This
trainingis designedto supplementtheaccidentandfirepreventiontrainingbycreatinginfonned
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EquipmentFailure

As the transferfacility is not a highly automatedsystem,theonly possibleequipmentfailures
could be with thewheel loader,collectionvehiclesandtransfervehicles,or thescale. The
facility will be operatedwith two wheel loaders,ensuringthat one loader is available to
completethewasteloadingoperationsin theeventof a loaderfailure. Additional loaderscan
be obtainedfrom otherBFI transferfacilities if necessary,or theycanberentedfrom a local
equipmentsupplier. Also, regularwearpartsandreplacementpartsfor the loaderwill bekept
on-site,in theeventthat thebreakdownis of a minornature.

A single vehicle failure will not critically impact the facility’s operation,sinceall facility
roadwaysareat leasttwo laneswide, andredundantloadingbaysareprovided at all points
within thetransferoperation.Undera worstcasescenario,a local tow truckmaybecontacted

• to pull a stalledvehicleoutof thewayof operationsuntil it canbe repaired. Sufficientareais
availableat the site to park a stalledvehicle. If a vehicle is decommissionedfor repairs,a
sufficientnumberof additionalvehiclesservicethefacility to preventany impactto thewaste
transferoperations.

Thefacility will be equippedwith two 70 foot longscalesat theweighstationand additional
scaleswithin the loadingbays. Fourscalesprovide morethanenoughsystemredundancyin
theeventof a scalefailure.

In theunlikely eventthatan equipmentfailure slowsthespeedof operations,incomingwaste
vehiclescanbe divertedto otherBFI facilities, includingthe transferfacility in MeirosePark,
to reducethe amountof wastearriving atthe facility.

InterruptionofUtility Service

Should electrical service,water serviceor telephoneservicebe interruptedat the facility,
provisionswill be madeto safely continueoperationor elseoperationswill be temporarily
suspendeduntil serviceis restored. If operationsare to be discontinued,all incomingwaste
vehicleswill be diverted to other facilities, and the amountof wasteremainingwithin the
buildingwill be carefully-loadedind transferredutilizing available.light-andresources.By
safelyemptyingthebuildingof the remainingwaste,thepotentialfor fire orotherincidentis
eliminated. Alternatemethodsof emergencycommunicationwill beprovided if telephone
serviceis internipted. Cellular phonesor two-way radios to a dispatcherwill be usedto
summonemergencyassistanceif thefacility telephonesarenot operational.
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